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Present: Petitiorier—in;berspn with counsel,
Respondent is already exparte.

Clarifications given by the counsel for the petitioner.
Put up at 4:00 P.M for orders.

O TP

(DR. SUDHIR KUMAR JAIN)
| Principal Judge, Family Courts,
West, Tis Hazari Courts,Delhi
| 103.05.2018

At 4:45 P.M.

Present: None.

Vide my separate judgment of even date, the petition is
allowed and the marriage between the petitioner and the
respondent no.1 is dissolved by a decree of divorce on the
ground of cruelty as per Section 13(1)(ia) of Hindu Marriage
ACt,1955. No order as to cost. File be consigned to record

room.

b S :
(DR. SUDHIR KUMAR JAIN)
: Principal Judge, Family Courts,
West, Tis Hazari Courts,Delhi |
03.05.2018
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Date of institution : 20.03.2014

: 03.05.2018

Date of conclusion of Arguments
Date of judgment i




The behavior of the respondent no.1 was rude, abusive

and uncooperative from very begining and became more hostile

after the birth of the mae child in 2005. The respondent no.1

protection order on false and concocted grounds on 20.12.2006

which was withdrawn subsequently without the appearance of
the petitioner.
.Y

The respondent no.1 refused to come to the house of the
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petitioner during her visit in India and stayed \*with responde;ﬁ;_:}
no.2 for twenty days who was ex-colleague of the respondent™

. Ui
b X

no.1. However, the petitioner did not give much importance to&?};}mmﬁwﬂ;ﬁ?ﬁ#

"Ny R T

the said act of the respondent no.1. The respondent no.1 is a /Age

loud and irresponsible person. tqwards the petitioner as well as
the towards her work and due to this reason, the respondent
no.1 was fired by her --emplgyer-fin the year 2010.

The respondent no.1 forced the petitioner to shift to India
as she found"employment with JP Morgan Chase and her sister
was also selected as Judicial Officer in Delhi. The respondent
no.1 shifted to India in February, 2011 despite protest from the
petitioner who also shifted to India in April, 2011. The
petitioner and the respondent have set up their matrimonial
house in Malad(W), Mumbai. The petitioner was forced to give

up his employment with Cintas Corporation for the welfare of
the children.

The petitioner was required to travel to US for short term
as the tenant of the petitioner in the house situated at Dayton,
OHIO had served a notice to vacdte the house. The petitioner

found a temporary employment with M/s Resolvit.

The respondent no.1 “after returning back to India
became closer to respondent no.3 with whom, the respondent
no.l used to talk till midnight on phone and skype. The

respondent no.1 and respondent no.3 used to meet house side
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the house. During the trip to Kashmir from where the pet1t10ner
and the respondent no.1 scheduled to return on 29.06.2012, the
respondent no.l &-respondent no.3 started to spend late

evenings/early night roaming around together. The respondent

no.1 threatened the petitioner. with dire consequences when the

same was objected. to by the petitioner. The respondent no.1
also filed false, cOnc and frivolous complaint with Delhi
Police against the petitioner The respondent no.1 also got
issued the passport of the d.iughtqr. by using forged signature of
the petitioner. - The re,__sp,ondént‘nb.l also filed a complaint at
CAW resulting into the regiSH'ation of FIR bearing no.185/2012
at PS5 Daryaganj; The respondent no.l also -moved an
application for legal separation in Warren County Court, OHIO
which was dismissed as the peutmner and the respondent no.1

not residing in US.

The respondent no.1 severed all relations wtih the

petitioner after - trip to Kashmir. The respondent no.1 also did

not return back the belongmgs of the petitioner such as

certificates, valuables, ornaments etc despite request. The

respondent no.1 used to travel to Bangalore with respondent

no.3. The conduct of the respondent no.2 was sufficient enough

to indicate his illicit relations with respondent no.1. The

respondent no.1 also visited a boutique located at 19/20, Natraj

> Market, Malad(W) with a man representing him as her husband.

The respondent no.1 and respondent 00.2 also visited Singapore
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in December, 2013 where they stayed togethex;. The petitionq{l;

also received the call from respondent no.2 on 21.02.2014 wh \ﬁ

asked the petitioneftdstay away and allow the respondent no.1

and respondent no.2 to live peacefully together. The
circumstances

vl

prevailing

indicated that the . respondent no.2 and
respondent no.3 had sexual intercourse with respondent no.1.

The petitioner being aggrieved filed the present petition

for grant of divorce on the ground of cruelty as per Section

13(1)(ia) of Hindu Marriage Act, 1955 whict, i under disposal.
The petitionef has ndt"condonéd the acts.of cruelties of the

respondent no.1. The petition is not filed in collus

ion with the
respondents., |

2. The notices were ordered .to be issued against the
respondents. The respondent no.1 and 2 were served by way of
Publication but did not appear despite service. The respondent
no.1 and respondent no.2 were Proceeded exparte vide order
dated 12.02.2015. The respondent no.3 was ordered to be

struck of from the array of -the partiés vide order dated

3.

The petitioner exanﬁned"ilimSelf as PW1 and tendered
the

atfidavit which js Ex.PW1/A and relied upon documents
which are Ex.PW1/1, Ex.PW1/3, Ex.PW1/6, Ex.PW1/8 & Mark

A to Mark F. The petitioner's evidence was ordered to be closed
vide order dated 02.06.2016.
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dissolved by a decree of divorce. Section 13(1) (ia) of the Act

Sh. Viveck Aggarwal, Advocate for
Record perused.

deals with ground of cruelty and reads as under:-

13. . Diverce.-(1) Any marriage
solemnized, whether before or after the
commencement of this ‘Act, may, on a
petition presented by either the husband or
the wife, be dissolved by 2 decree of
divorce on the ground that the other party—
(i-a) has, after the solemnization of the
marriage, treated the petitioner with
Cruelty, i
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other spouyse. Mental Cruelty as , course of unprovoked

conduct toward ope's Spouse. which causes embarrassment,
humiliation, and angyish SO as to render the spouse's life
miserable and unendurable, '

according to the changes and advancement of Soclal concept
and standards of living. Moreover, to establish legal Cruelty, it is

0t necessary that physical violence should be used. Continuous
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| ill-treatment, cessation of marital intercourse, ""’studied neglect,
indifference on the part of the husband, and an assertion on the
part of the husbéndmat_ the wife is unchaste are all factors
which lead to mental or legal cruelty. ;

The Supreme Court had an occasion to examine in great
detail the concept 6f menta’ cruelty. In the case of V. Bhagat v.
D. Bhagat (Mrs),(1994)ISCC 337, it was observed as under:

Mental cruelty in Section 13 (1) (i-a) can broadly be
defined as that conduct which inflicts upon the other
party such mental pain and suffering as would make it
not possible for that party to live with the other. In
other words, mental cruelty must be of such a natyre
- that the parties cannot reasonably be expected to live
together. The situation must be such that the wronged
party cannot reasonably be asked to put up with such
conduct and continue to live with the other party. It is
N0t necessary to prove that the mental cruelty is such
a5 10 cause injury to the health of the petitioner. While
arriving at such conclusion, regard must be had to the

circumstances which it is neither possible nor desirable
(0 set out exhaus_ti‘vely.:"What is cruelty in one case may
riot amount to cruelty in another case, It is a matter to
be determined in each case having regard to the facts
and circumstances of that case.

The mental cruelty has also been examined by the

Supreme Court in Parveen Mehta v. Inderjit Mehta, (2002) 5
SCC 706 which reads as under-
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Cruelty for the purpose of Section 11{ (1)(i-a) is to be (‘
taken as a behaviour by one spouse towards the other,
which causes reasonable apprehension in the mind of
the latter that it is not safe for him or her to continue the
matrimonial relaﬁonﬂﬁp_ with the other. Mental Cruelty
is a state of mind and feeling with one of the spouses
due to the behaviour or behavioural pattern by the other.
Unlike the case of physical cruelty, mental cruelty is
difficult to establish by direct evidence. It is necessarily
a matter of inference to be drawn from the facts and
Circumstances of the case. A feeling  of anguish,
disappointment and frustration in one spouse caused by
the ‘conduct of the other can only be appreciated on
assessing the attending facts and circumstances in
which the two partners of matrimonial life have been
living. The inference has to be drawn from the
attending facts and circumstances taken cumulatively.

[n A. Jayachandra v. Aneel Kaur, (2005) 2 SCC 22. the

Supreme Court observed as under: :

The expression “cruelty" has not been defined in the
Act. Cruelty can be physical or mental. Cruelty which
Is a ground for dissolution of marriage may be defined
as wilful and unjustifiable conduct of such character as
(o cause danger to life, limb or health, bodily or mental,
Or as to give rise to a reasonable apprehension of such a
danger. The question of mental cruelty has to be
considered in the light of the norms of marital ties of
the particular society to- which the parties belong, their
social values, status, environment in which they live.
Cruelty, as noted above; includes mental cruelty, which
falls within the purview of a matrimonial wrong.
Cruelty need not be physical. If from the conduct of the

"
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Spouse, same is established and/or an inference can be
legitimately drawn that the treatment of the spouse is
such that it causes an apprehension in the mind of the
1 his or her mental welfare then this

other spouse, abou
conduct amounts to cruelty.

[n Vinit Saxena v. Pankaj Pandit, (2006) 3SCC 778
while dealing with the issue of menta] cruelty, the Court
observed as follows:-

It is settled by a catena of decisions
that mental cruelty can. cause even more
serious injury than the physical harm and
Create in the mind of the injured appellant
such apprehension as is contemplated in
the section. It is to be determined on whole
facts of the case and the matrimonial
relations between the spouses. To amount
to cruelty, there must be such wilful-
treatment of the party which caused
suffering in body or mind either as an
actual fact or by way of apprehension in
such a manner as to render the continued
living together of spouses harmful or
injurious  having - ‘tegard to  the
circumstances of the case.

The word 'cruelty’ has not been defined
and it has been used in relation to human
conduct or human behaviour, It is the
conduct in relation to or in respect of
matrimonial duties and obligations. It is a
course of conduct and one which is
adversely affecting the. other. The cruelty
may be mental or physical, intentional or
unintentional. There may be cases where

Page No.11 of 18



complete
Mmatrimonia] Jife of the parties, acyte Menta]
Pain, agony ang Suffering as would not
make possible for the ;

parties to live with
€ach other coyjg com

€ within the broad
Parameters of mental crye] ty.

(i) On Consideration of
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(Vi) Sustained reprehensib]e conduct,
studied neglect, difference o . total
departure from the lormal standarg of
conjugal kindness

o CAUSIng injury to menal
health or deriving sagjsric

| : Pleasure cap also
dInount to mentg] Cruelty.
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10Us ' separation, j r,hay
fairly pe conclude

d that the Matrimonjga]
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while dealing with the instances of mental cruelty, the court
opined that to the illustrations given in the c:-;se of Samar Ghosh
certain other illustrations 'coula be added. It was observed as
under:- | |

unded indecent defamatory
nst the spouse or his or her

relatives m the pleadings, filing of
complaints or issuing notices or news
ltems which may have adverse impact on
the business

iness prospect or the job of the
Spouse and filing . repeated false
complaints and cases in the court against
the spouse would, in the facts of a case,
amount to causing mental cruelty to the
other spouse. ~ia

-

6. The petitioner pleaded vé;'ious dcCts stated to be committed
by the respondent no.1 which .constituted cruelty on the
petitioner. The petitioner stated that the respondent no.1 was
suffering from Auto Immune Disorder called Lichen Planus
which was not disclosed to the petitioner at the time of marriage.
The respondent -no.1 was“ also sulff_ering from various other
ailments. The behat*iaur of the respondent no.1 was rude, abusive
and uncooperative towards the petitioner which has become more
hostile after the birth of male child in the year 2005. The
petitioner further statedthat m November, .2006- when the
petitioner and the fespdhdeht%"no.l came to India then the
respondent no.1 asked Rs.10 Lacs for the business of her father
and on the refusal, the respondent no.1 threatened the petitioner
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All these facts are
sufficient to constimte mental cruelty on the part of the

respondent no.1 towards the petitioner,

10.  The petitioner also pleaded that the respondent had severed
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matrimonial company of the petitioner and denied the pettioner

with cohabitation which amounts io cruelty.

11.  In view of above discussion, it is proved that the petitioner

it was subjected to cruelty by the respondent after the marriage
E within the ambit of Section 13(1)(ia) of Hindu Marriage
Act,1955. Accordinly, the petition is allowed and the marriage
T between the petitioner and the respondent no.1 is dissolved by a
ﬁ 1 decree of divorce on the ground of cruelty as per Section 13(1)
(ia) of Hindu Marriage Act,1955. No order as to cost. File be
consigned to record room.
|
ANNOUNCED IN THE OPEN %
COURT ON 03.05.2018 £
(DR. SUDHIR KUMAR J
| PRINCIPAL JUDGE,
FAMILY COURTS(WEST)
TIS HAZARI COURTS: DELHI
x
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DECREE SHEET

(U/0 XX Rule 7 of the Code of Civi] Procedure, 1908) k =

INTHE COURT OF DR. SUDHIR KUMAR JAIN, FRINCIPAL JUDGE, ?

FAMILY COURT ( WEST), TIS HAZAR] COURTS, DELH]I |
HMANo.313/18

S/0 Om Prakash Aggarwal,

Pitampuré.'Del__lﬂ - 110034 ... Petitioner
| - Versus

Link Road, Malad (W),
Mumbai - 400064
Also At:

D

arya Ganj,
Delhi - 110002

... Respondent No. 1

Claim for : Petition under 13(1) (ia) of The Hindu Marriage Act, 1955 for
dissolution of marriage of the petitioner and respondent no. 1,

Petition presented on : 20.03.2014

This petition came cn tajs 3 day of May,

2018 for final disposal before me
in the presence of counsel for the peti

tioner. Respondent no. 1 Is already exparte.

It is ordered ex parte that petition w/s 13(1) (ia) of The Hindy Marriage Act,
1955 is allowed. The marriage between

| ' marriage the petitioner and respondent no. 1 js
dissolved by decree of divorce on the ground of cruelty as Per ws 13(1) (ia) of The
Hindu Marriage Act, 1955 with effect from today. |

Given under my hend and the seal of the Court on this

3™ day of May
2018.
Seal =
'?-\f——- )\.._.....--
(DR. SUDHIR KUMAR JAIN)
PRINCIPALJUDGE:FAMILYCOURTS:WEST
TIS HAZARI COURTS




