TITLE: 'Child Is Not A Pawn': Kerala High Court Restores Child To
Mother, Directs Family Courts To Follow Calcutta High Court's Child
Custody Guidelines Till State Rules Are Framed

SUB-TITLE: The Kerala High Court entertained a mother's Habeas Corpus petition,
restored custody of the child, and reaffirmed that child custody disputes must be resolved
through due process.

Do fathers get the same urgency from courts in custody battles that mothers often receive
when a child is taken away?
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KERALA: In a judgment dated June 1, 2026, the Kerala High Court comprising Chief Justice
Soumen Sen and Justice Syam Kumar V.M. ordered that a minor child be handed back to
the mother after finding that the father had taken custody of the child in violation of a Family
Court decree that had granted permanent custody to the mother.

The case came before the High Court through a Habeas Corpus petition filed by the mother.
She informed the Court that despite a decree passed by the Family Court granting her
permanent custody of the child, the father had taken the child away from school without
informing her and had continued to keep the child with him. She requested the Court to direct
that the child be returned to her custody.

The Court noted that although the mother had the option of seeking execution of the Family
Court decree, she had approached the High Court through a Habeas Corpus petition because
the child had been removed from her custody contrary to the court order.

During the hearing, the judges personally interacted with the child, the father and the mother.
The Court recorded that the child clearly expressed a desire to stay with the mother. The Court
observed that although the child initially stated that he wished to go with the father, the
judges were of the view that the statement did not appear to have been made out of free will.

The Court further found that there was no dispute that the father had taken custody of the child
in violation of the decree passed by the Family Court.

The father argued that the child had made complaints about the mother while he was
interacting with him at school. However, the High Court made it clear that even if such
concerns existed, the father could not ignore the existing custody order. The Court observed,




“The father ought to have filed an application for modification of the compromise decree
and could not have taken the law into his own hands by removing the child from the custody
of the mother, in utter violation of the decree.”

The Court also recognised that circumstances may arise where a custody arrangement requires
modification. However, it stressed that legal remedies must be pursued through proper legal
procedures. The Court stated:

"There may be circumstances warranting modification of a decree or order passed by the
Family Court; however, the due legal process must be followed."

Expressing concern over the conduct of both parents, the Court remarked:

"It is unfortunate that the child is being treated like a pawn in the hands of the parents."
The Court further observed:

""The parents are not expected to behave irresponsibly."

Considering the welfare of the child and the existing custody decree, the Court held:

""The child should now be returned to the mother, who shall continue to be the guardian of
the child unless and until the order of the Family Court is modified."

The High Court clarified that its observations would not affect the pending execution
proceedings before the Family Court. At the same time, it directed that the welfare of the
child should remain the primary consideration in all future proceedings.

The Court also referred to child access and custody guidelines approved by the Calcutta High
Court and suggested that Family Courts in Kerala may follow those guidelines until a final
framework is prepared by the committee examining the issue.

To assist the Family Court in future proceedings, the High Court directed the Child Welfare
Officer to submit a social investigation report regarding the child. The Court also ordered
both parents to strictly comply with the terms of the compromise decree.

At the conclusion of the proceedings, the child was present before the Court and custody of
the child was handed over to the mother in the courtroom itself.
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KEY TAKEAWAYS

* When fathers file Habeas Corpus petitions for child custody, courts often direct them
to the Family Court. The same standards and legal principles should apply equally to
both parents.

¢ Child custody should never become a gender issue. No parent should be allowed to
ignore court orders or take the law into their own hands.

¢ Children are not weapons in matrimonial disputes. Using them to settle parental
conflicts ultimately harms the child the most.

¢ Concerns about visitation, access, or parental alienation are genuine issues, but they
must be addressed through legal remedies and due process.

¢ Gender equality in family law requires equal accountability. The same legal
expectations that apply to fathers must apply to mothers as well, with the child's welfare
remaining paramount.




